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To The American Bar Association : 

The Standing Committee on Legal Education presented at 
the last annual meeting, in 1890, a report in which they called 
attention to the great defects in the present method of legal 
education, and the importance of the subject to the Bar as a 
body. They recommended to the Association that the whole 
subject should be taken into consideration, and re-committed 
for the purpose of a more full and complete report upon the 
method to be adopted in American Schools ; and this recom- 
mendation was approved by the action of the Association, and 
by the re-appointment of the former members of the committee, 
except in the cases where death or absence from the country 
had rendered it necessary to supply new members. 

At the earliest possible day after the present members were 
informed of their appointment, the Committee met at Wash- 
ington, D. C, in December, 1890, and upon consultation 
resolved to begin by collecting the fullest possible information 
as to the present condition of legal education, both in the 
United States and in other countries where a systematic law 
is practised and taught. For the first portion of this task, a 
circular of inquiry was sent by President Rogers on behalf of 
the Committee to the Chief Justice of each State of the Union, 
a copy of which circular will be found in an Appendix to this 
report, marked Appendix A. 

The Committee submitted to the Chief Justice of each State 
certain questions regarding the subject of admission to the Bar, 

and received from them answers as follows : 

« 

To the question whether the law of their State required 
students to read for any specified time prior to applying for 

(3) 
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admission to the Bar, they received negative answers from the 
following : Alabama, Arkansas, California, Florida, Georgia, 
Michigan, Mississippi, Missouri, Nevada, New Hampshire, 
North Carolina, Pennsylvania, South Carolina, Tennessee, 
Virginia, West Virginia. While in the following States the 
statutes do not prescribe a definite period of study, the matter 
is left to be regulated by the Courts and the Courts have 
prescribed a rule. 

Connecticut. That, after arriving at the age of eighteen, the 
applicant has to study law for two years if a college or law- 
school graduate, otherwise for three years in a law-school or 
under competent professional instruction in the oflSce of a 
practicing attorney, or both, of which period one year at least 
must be spent in the State. 

In Illinois, two years, excepting those who apply for admis- 
sion upon a license granted in another State, or upon a diploma 
issued by a law-school of that State. 

New York. The applicant must have served a regular clerk- 
ship three years in the office of a practicing attorney of the 
Supreme Court after the age of eighteen years. An allowance 
of one year is made to those who are graduates of any college 
or university. Any portion of time not exceeding one year 
for graduates receiving the foregoing allowance and two years 
for other applicants actually spent in regular attendance in a 
law-school connected with any college or university is allowed 
in lieu of an equal period of clerkship in the office of a practic- 
ing attorney of the Supreme Court ; but in no case is an appli- 
cant entitled to admission as an attorney without having served 
a clerkship in the office of a practicing attorney of the Supreme 
Court for a period of at least one year. 

In Oregon, the rule requires two years if a graduate of a 
literary institution, and three years if not. 

In Pennsylvania, it is required that an applicant shall be 
registered as a student in the office of a practicing attorney for 
a certain period, usually two years, but in some counties longer. 

Rhode Island. Two years in some law-school in the country 



LEGAL EDUCATION. 

and the office of an attorney and counsellor, six months of 
which time of study at least shall in all cases have been in the 
office of an attorney and counsellor in this State. 

In the following States, the statute prescribes a period : 

Colorado. Two consecutive years. 

Dakota. Two full years either in the office of a member of 
the Bar of that State, or in some reputable law-school in the 
United States, or partly in such office and partly in such law- 
school. 

Delaware. Three years, under the condition that the appli- 
cant has passed a satisfactory preliminary examination, or holds 
a diploma of a reputable college. 

Louisiana. At least two years under the direction of a 
reputable counsellor and attorney-at-law of that State. The 
Act is not construed to apply to the graduates of the Law 
Department of the University of Louisiana, or of any law- 
school of the State competent to issue a diploma. 

Maryland. Two years. 

Minnesota. Two years in the office of an attorney and 
counsellor, but one having a diploma from the Law Depart- 
ment of the University of Minnesota may be admitted without 
further examination. 

Montana. Two successive years prior to the making of the 
application. 

Nebraska. Two years of study in the office of a practicing 
attorney. 

New Jersey. The applicant must serve a clerkship in the 
office of a practicing attorney in that State for the term of 
three years if he be a graduate of a college, otherwise the clerk- 
ship is four years. Attendance at a law-school for a period 
not exceeding one year and six months will stand in lieu of 
an equal period of clerkship in an attorney's office. After 
having practiced three years, an attorney is qualified to apply 
for a counsellor's license. 

Ohio. Two years. 
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Vermont. Three years unless the applicant is a graduate 
from a law-school, and then he may be admitted on a carefiil 
oral and written examination by a committee appointed by the 
Supreme Court. The examination and admission is at the 
general term of the Supreme Court, the entire court being 
present. 

Wisconsin. Two years. 

Wyoming. Two years, the last of which shall be in the 
office of one of the judges or of a regular practicing attorney. 

To the question whether a period of study should be fixed by 
law, and what period is suggested, the following answers were 
returned : 

Chief Justice of Alabama : " Doubt the policy of a fixed 
time." 

Chief Justice of Arkansas : " I would say that a course 
rather than a prescribed time of study should be fixed.'* 

Chief Justice of California : " There appears to be no neces- 
sity for fixing such a period by law. It may be prescribed 
by rule of the Court or other examining board, if found expe- 
dient. A rule, in my opinion, would be preferable to a law, 
for the reason that it could be relaxed or dispensed with in cases 
calling for the exercise of such discretionary power. The 
examining board will, of course, be importuned to dispense 
with the rule in many cases in which it ought not to be relaxed, 
but I think a board fit to be entrusted with the conduct 
of examinations could be relied upon to maintain the rule 
efiectively." 

Chief Justice of Florida: "Nor do I think that any fixed 
period of study should be prescribed." 

Chief Justice of Georgia : " No fixed period necessary. Each 
applicant should be well prepared ; how is immaterial." 

Chief Justice of Illinois: "I think it should be fixed by 
law, and should be at least two years." 

Chief Justice of Louisiana : " Think it would be well to fix 
two years." 
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Chief Justice of Michigan : "No." 

Chief Justice of Missouri : " Two years for those who have 

capacity, fifty years for those who have not." 

Chief Justice of New Hampshire : " It should be regulated 
by the rules of court, and not by statute." 

Chief Justice of North Dakota : "I would express an opinion 
that the period of study should be three instead of two years." 

Chief Justice of Oregon, after calling attention to the fact 
that two years was prescribed for graduates and three jFcars for 
those who are not graduates, says : " Time of study here pre- 
scribed is, I think, about in accordance with that which is nec- 
essary to take the ordinary student to the place where he may, 
with justice to himself and credit to the profession, enter into 
practice. I should say that no briefer period may well be 
contemplated as able to produce .this result." 

Chief Justice of Pennsylvania : " The subject is wisely and 
satisfactorily managed by the Courts in Pennsylvania, and 
should be left in their control." 

Chief Justice of South Carolina : " Under the circumstances 
at present existing here, I do not think it wise to prescribe any 
definite period of study." 

Chief Justice of Tennessee : "I think at least two years 
should be required." 

Chief Justice of West Virginia : "I think not." 

Chief Justice of Wisconsin : " I do not think well of a law 
that prescribes a specified time for study prior to applying for 
examination, though, as I have said, by our law the applicant 
must have pursued the study for at least two years prior to the 
examination. There is no fault found with this provision, and 
it is well enough." 

The Committee also asked the Chief Justices whether in 
their States the inferior courts had power to admit to the Bar, 
and received negative answers from the following : 
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Colorado, Connecticut, Illinois, Louisiana, Montana, Nevada, 
New Hampshire, New Jersey, New York, North Carolina, 
Ohio, Oregon, Rhode Island, South Carolina, Vermont, 
Virginia, Wisconsin. 

Affirmative answers from the following : 

Alabama, Arkansas California, Florida, Georgia, Louisiana* 
Maryland, Michigan, Minnesota, Mississippi, Missouri, 
Nebraska, North Dakota, Pennsylvania, Tennessee, West 
Virginia, Wyoming. 

The Committee also asked the Chief Justices whether they 
thought it desirable to take from the inferior courts the power 
to admit to the Bar and lodge it in the courts of last resort, to 
the end that there might be a uniform standard governing 
examination of candidates. They were answered as follows : 

Chief Justice of Alabama : Favors it on condition that a 
commission is appointed to conduct the examinations. 

Chief Justice of California : " The power to issue such 

licenses should be lodged exclusively in the courts of last 

resort." 

Chief Justice of Colorado : "I think it very desirable." 
Chief Justice of Florida : " I do not think it would be 

advisable to lodge the power of admission to the Bar in the 

Supreme Court exclusively/' 

Chief Justice of Georgia: "Not desirable." 

Chief Justice of Illinois : " Think the power to admit 

should be in the highest court." 

Chief Justice of Louisiana: '* Very proper." 

Chief Justice of Maryland : " I am inclined to the opinion 
that it would always be preferable that the student should be 
examined in the local courts where he proposes to practice, 
provided, of course, that the examinations be made by competent 
persons and are of a thorough character." 

Chief Justice of Michigan : " Should be vested in court of 
last resort, with authority to appoint commissioners who shall 
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hold stated sessions in diflFerent localities in the State; to 
receive a, per diem pay for services.*' 

Chief Justice of Minnesota: "I think the power to admit 
should be vested exclusively in one court ; better the court of 
last resort." 

Chief Justice of Missouri : " Favorable. Our present sys- 
tem of examination in our rural circuits is a mere farce." 

Chief Justice of Montana : " I am cordially on the affirma- 
tive of this proposition." 

Chief Justice of Nebraska. " I think well of it." 

Chief Justice of New Hampshire : " It should be lodged in 
the courts of last resort." 

Chief Justice of New Jersey : "In my judgment, the faculty 
to admit to the Bar should not be given to any inferior 
tribunal." 

Chief Justice of North Carolina : " It seems to me wise to 
require applicants for a license to be examined by the judges 
of the highest court in the State." 

Chief Justice of North Dakota: "I believe that in the 
Western States where there is no intermediate appellate tri- 
bunal, as there is in New York, the highest court only should 
control admission to the bar." 

Chief Justice of Ohio : " Admissions by the highest court of 
the State only secures not only a uniform standard of admission 
throughout the State, but also one very much higher than was 
observed before, yet not so high as to exclude anyone reason- 
ably fitted for admission to the bar." 

Chief Justice of Oregon : " Uniformity of standard and 
freedom from laxity in all examinations require that the power 
to admit should be delegated to one court only, and ordinarily 
most properly to the court of last resort." 

Chief Justice of Pennsylvania : "I consider it extremely 
desirable that the subject be left in the control of the inferior 
or local courts, by which I mean courts of record who are most 
familiar with the needs of their communities and of the per- 
sonal fitness of applicants." 
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Chief Justice of Rhode Island : " My own opinion is in 
favor of confining power to admit to courts of last resort/' 

Chief Justice of Vermont : " I think it is wise to do so." 

Chief Justice of West Virginia: " I am opposed/' 

Chief Justice of Wisconsin : " The inferior courts of this 
State never had the power to admit applicants to the Bar. 
That power was lodged in the Circuit Courts, which are courts 
of general jurisdiction, and in the Supreme Court, and I think 
it should be confined to those courts entirely/* 

Chief Justice of Wyoming : " I think it would be an excel- 
lent plan in a well-settled State, but, perhaps, in a sparsely- 
settled jurisdiction like ours it might be unwieldy and expen- 
sive. However, this system has been in vogue for many years 
in our sister State of Colorado, and has, I learn, the most 
excellent results." 

To the question whether they thought advisable the appoint- 
ment of a commission to hold office for a term of three years, 
one-third of the members to retire each year, the commission to 
sit at stated times and at convenient places within the State, 
its expenses to be met in such manner as each State might 
provide, they received the following answers : 

The Chief Justice of Alabama : " I am in favor of this." 

The Chief Justice of Arkansas : " The commission you sug- 
gest would have but little to commend it beyond relief to the 
court, and the plan would not meet with favor in many Western 
States, or, rather. Legislatures." 

The Chief Justice of California : *' I think they should be 
aided by a commission such aS suggested." 

The Chief Justice of Colorado : "I think such a system 
would be conducive to a higher professional standard, and in 
every way desirable." 

The Chief Justice of Delaware : " As we have but one court 
of general common law jurisdiction, and our Supreme Court 
judges are all members of the Court of Errors and Appeals, 
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there would seem to be no reason here to change the rule of 
admission, though in other States with more courts I think it 
would be very proper to do so, as suggested.'* 

The Chief Justice of Illinois: *'I think this would be an 
excellent system.'* 

The Chief Justice of Kansas : " The Legislature of the 
State should provide the appointment by the Supreme Court 
of the State of a commission of three upon admission to the 
Bar, such commission to hold office for a term of three years 
or longer." 

The Chief Justice of Louisiana : " Undoubtedly. Here 
the court appoints a board of examiners before whom the 
applicant must first pass and be admitted. This is under a 
rule of court." 

The Chief Justice of Michigan: ^*Yes, substantially." 

The Chief Justice of Minnesota : Would not like it unless 
appointed by and controlled by the court." 

The Chief Justice of Missouri : "I would, provided, in this 
age of politics, you can get the right kind of commissioners." 

The Chief Justice of Montana favors the appointment of a 
commission. 

The Chief Justice of Nebraska : " This would be a good 
scheme." 

The Chief Justice of New Hampshire : " Under the New 
Hampshire system, the committee is appointed by the court, 
consists of three members appointed for a term of three years, 
one member retiring, unless reappointed, each year. They are 
paid for their services and expenses by the State. This 
system has proved perfectly satisfactory in New Hampshire. 
There is no desire from any source to have it changed." 

The Chief Justice of New Jersey : " The six counsellors who 
act as examiners are appointed by the Supreme Court by the 
year, two retiring and their places being filled each term. This 
system seems to me preferable to that of a board of examiners 
constituted for a longer period." 
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The Chief Justice of North Dakota : " I think your plan of 
a commission a good one." 

The Chief Justice of Ohio favors it. 

The Chief Justice of Oregon : " The suggestion as to the 
advisability of the appointment of a commission for a stated 
term of years I am not inclined to favor, nor should I 
favor the removal of the examination farther from the courts 
than to a commission appointed to conduct the preliminary 
examination." 

The Chief Justice of Pennsylvania evidently does not favor 
it. 

The Chief Justice of Rhode Island : " I think well of the 
appointment of commissioners of examination." 

The Chief Justice of Tennessee : " My opinion is that all 
applicants for admission to the Bar should be examined in open 
court by a committee appointed by the court." 

The Chief Justice of Vermont: "Yes. Our committee 
consists of six, two being appointed by the court yearly." 

The Chief Justice of Virginia does not favor a commission. 

The Chief Justice of West Virginia : " I do not favor it ; 
too many offices already. 

The Chief Justice of Wisconsin : " I certainly think well 
of a commission which holds office for a term of years, the 
expenses to be paid by the State." 

The Chief Justice of Wyoming : " This plan would 
undoubtedly work well in the older States, but would hardly 
find favor here at present. It would be much easier to have 
the applicant present himself before the Supreme Court for 
examination." 

It will be seen that a large majority favor both the changes 
proposed in our preliminary report of last year with respect to 
the mode of admission to the Bar, the vesting of this power 
exclusively in the highest court of the State, and the provision 
for a permanent board or a commission of examination, so 
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arranged that only one-half or one-third of the members are 
changed at once and composed of lawyers of the highest profes- 
sional character and learning. 

There are, indeed, some dissents, especially from the latter 
proposal, as a needless multiplication of oflSces, etc. The 
reason for which the Committee first suggested this plan still 
seems to them so strong as to make it of almost equal impor- 
tance with the concentration of the power to admit in the 
Supreme Court. It cannot be expected that such a court will 
perform the entire labor ; only by such a permanent commission 
can a high and uniform grade of requirements for admission be 
maintained. Uniformity is equal justice to all candidates, and 
this becomes of more and more importance as the standard of 
qualification is improved. But it is also an indispensable 
prerequisite of that improvement in methods of instruction 
which all agree to be needed. Without a thorough, well-con- 
sidered examination upon principles (that is, upon elementary 
law, and the science of jurisprudence, the basis of all legal 
thinking and legal judgment), it will be almost impossible to 
carry out the best devised reforms in the instruction of law 
students. Every instructor, whether in a school or in an 
office, knows how difficult it is to get the majority of students 
to give thoughtful attention and time to any topic on which 
they anticipate no examination for admission. It is not merely 
those who "cram" or those who have no conception of the 
scope and extent of a true legal education who are so affected. 
The ambitious and the idle are alike influenced by this "fearful 
looking for of an examination to come" which makes them 
eager to apply all their energies, greater or less as may be, to 
what will serve them in that final ordeal. 

The college graduates, trained for years in passing " exams," 
are as subject to it as the less schooled, if not from previous 
habit more so. They mean, of course, to be thorough, to 
master every topic of a complete legal education. But those 
on which questions will be asked by the committee must come 
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first ; when that ordeal is passed they will have leisure enough 
to accomplish themselves with branches whose only service to 
them will be in the actual work that follows the obtaining of 
the license or diploma. 

But every lawyer knows how very lightly the subjects of 
elementary law and all such as require a systematic and 
accurate knowledge of it are passed, almost invariably, by a 
committee of lawyers taken on brief notice from the busy Bar, 
usually in the busiest days of the beginning term, to examine 
a class of applicants. There is no time to refresh their remem- 
brance of early studies, or to form a careful and just plan 
of examination. After a very few calls for the definition of 
this or that term, so put as to involve merely verbal memory, 
their inquiries are mostly prompted by cases in their recent 
experience, or by the latest text-books they have read. Too 
often they are asked almost at random, and deal with a list of 
scattered points rather than any important and comprehensive 
doctrine of the law. Almost inevitably they deal with the points 
contained in recent cases, as most familiar to the questioner ; 
and such law can rarely be elementary or of wide application. 
The very fact that it has been recently in question shows that 
the point was not long ago a doubtful one. 

To examine a class of students searchingly and yet justly so 
as to learn something more of them than their mer« recollection 
of a few book phrases and a certain aptitude for guessing is not 
a light task, and requires careful preparation. The United 
States is about the only nation in the world, we believe, where 
it is usually permitted to be done extempore^ and much of the 
decline in professional learning and professional character, so 
commonly lamented, may be traced to this lack of well-trained 
and vigilant watchmen at the entrance gates. 

By entrusting the duty to a continuous body, whose own 
rank and interest in the profession shall insure their fidelity to 
the onerous task, and whose sense of responsibility shall be 
quickened by knowing that the entire trust is committed to 
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them, and that they alone will be answerable for its due per- 
formance, we may hope to secure two most desirable objects — 
a careful and exact but equable test of the preparation made 
for the Bar by every young American who claims his native 
right to enter a noble profession, and (as a consequence of this) 
a potent and beneficial influence on the minds of other and 
future aspirants in favor of thorough and systematic preparation. 

The Committee have been less successful in obtaining specific 
information from the law-schools of their own country. 

The Bureau of Education, at the request of the Committee, 
sent to all of these the same letter of inquiry that was forwarded 
by the Bureau to foreign law-schools, as described in a latter 
part of this report, and the Committee hoped before this time 
to have received replies that would enable them to give a clear 
view of their respective constitutions, courses of study and 
methods of instruction. Such a view is an almost indispensable 
prerequisite to any general judgment upon their merits, as well 
as to intelligent criticism upon their defects, and recommendar 
tions of improvements, such as were contemplated in our pre- 
liminary report 6f last year. 

But of these institutions only 16 made reply to our 
inquiries except in merely forwarding their catalogues for 
1890-1891. Of these the Committee have received 29, or a 
little more than half the number of the schools mentioned in 
the tables of the Bureau of Education, the last published report 
of which brings down the statistics there given only to the 
school year 1887-8. 

The replies to our circular are not suflSciently full to be of 
much use. The catalogues, though they vary in the fullness 
with which they state details, are not enough to give an 
adequate view of the subject. We have been obliged, therefore, 
to fall back on the report of the Bureau referred to. (See Table 
2 of Appendix B.) 

Of the 49 schools reported to the Bureau, five have a course 
of one year, 31 have courses of two years and eight have 
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courses of three years. Of those having courses of three years, 
three do not require entrance examinations; four require 
entrance examinations, and in the other it is stated in the 
catalogue that the student must have " a fair general educa- 
tion and be able accurately to write the English language ; a 
preliminary examination may be resorted to as a means of 
determining his educational standing." In one — perhaps 
others — of the schools having three-year courses the student 
may, if he can, pass his examination and graduate at the end 
of the second or even the first year, the ability to pass the 
examination being the test. 

Of those having two-year courses, 13 require entrance exam- 
inations, 18 do not require such examinations, and it is not 
stated with regard to four whether entrance examinations are 
required or not. Of those having one-year courses, one requires 
an entrance examination, one does not, and it is not stated with 
regard to the others whether they do or not ; it is safe to assume 
that they do not. 

The diplomas of three of the schools having three-year 
courses admit to the Bar without further examination ; the 
diplomas of four do not, and ajs to the others it is not stated. Of 
the schools having two-year courses, the diplomas of 17 admit 
to the Bar without further examination ; 10 do not, and it is 
not stated with regard to four whether they do or not. Of the 
schools having one-year courses, the diplomas of four admit to 
the Bar without further examination ; it is not stated with 
regard to the other. 

One of the schools, at least,, having a course of one year, 
without any entrance examination, gives a diploma which admits 
to the Bar ; it is probable that this is true of the others, but 
they have not stated it in their answer. If the principles of 
comity heretofore advocated by some of the members of the 
Association are allowed to prevail, and members of the Bar of 
one State are admitted into other States on simple motion, it 
would seem only common sense on the part of the uneducated 
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youth of any State, desirous of coming to the Bar early, to 
pursue his studies at some of the schools having one-year 
courses. 

The entrance examination varies very greatly in its scope. 
In one school, candidates for degrees are examined upon the 
outlines of Roman and Greek History, as well as that of Eng- 
land and the United States ; upon English Grammar and the 
principles of Composition, Caesar's Gallic War, the entire six 
books of Virgil's ^Eneid and six Orations of Cicero or other 
Latin authors, deemed by the examiner to be equivalent to the 
above. This is one extreme, while the other is an examination 
which is doubtless a mere matter of form, the expression in 
the catalogues being, "A fair English education." In some 
instances, it is said that the entrance examination is equivalent 
to that required to enter the Freshman class in the academic 
department; in another, it is said to be equivalent to that 
required to enter the Sophmore class in the academic depart- 
ment ; in others, the expression used is, " Education of a High 
School grade," etc. The expressions are generally rather 
indefinite, and probably in practice the rule is very flexible. 
In none of them is the entrance examination equivalent to the 
final examination required for the A. B. degree in any reput- 
able college in the United States. 

In 1887 and 1888, 49 law schools had 293 professors and 
instructors and 3,667 students, at least 662 of whom had 
received degrees in letters and science. 

In the case, however, of some of the largest schools, while 
the total number of students appears from the Report, it is not 
stated how many had degrees in letters and science. It is said, 
on page 766 of the Report, that 23 per cent, of the theological 
students had taken degrees, 18 per cent, of law students, 8 per 
cent, of the regular medical students, and 9 per cent, of the 
homeopaths. This percentage appears to be based on the 
figures in the table on page 778 ; but it is clear that as to the 
law students the figures are misleading. The total number of 

2 
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students of that year is 3,663 ; it appears from the Report that 
at least 662 had college degrees; this would make 18 per 
cent, and a fraction, as stated by the Commissioner ; but a 
number (tf the schools give only the total of students and do 
not give the number of students with degrees ; these are, the 
Columbian University, of Washington, with 206 students ; 
Tulane University, 60 ; University of Missouri, 60 ; Cornell, 
65 ; Columbia, 481 ; University of the State of New York, 
78 ; Cumberland University, 56 ; University of Texas, 73 ; 
and University of Virginia, 118 ; making 1,221 students, or 
one-third of the whole number; certainly a large number 
of these must have had degrees, which would bring the 
percentage up. 

In the Appendix, will also be found a table (No. 1 in Appen- 
dix B) containing returns of the total attendance at American 
law schools for the school years from 1878 to 1889-90, inclusive, 
and also the numbers of students in each class who had taken 
college degrees, so far as reported. 

Also a table (No. 3 in Appendix B) showing the total attend- 
ance of law schools for the same twelve years, compared with 
that in theological schools and schoools of medicine ; in the latter 
case distinguishing those divisions of the medical profession 
know as regular allopathic, eclectic and homeopathics. 

The material for both tables has been obtained from the 
Reports and records of the National Bureau of Education at 
Washington, D. C. 

It may be of interest to know that at the same time there 
were 138 schools of theology, with 726 professors and other 
instructors and 6,512 students. None of these schools had 
one-year courses. Seven had two-year courses and 86 three- 
year courses. Some had courses of nine and ten years. 
There were 88 regular schools of medicine, with 1,746 profes- 
sors and other instructors and 11,172 students. Sixty-two of 
these schools had courses of three years, 22 had courses of two 
years, one a course of two or three years, and one a course 
of three or four years. There were nine eclectic schools of 
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medicine, with 182 professors and other instructors and 743 
students. Six of these schools had three-year courses, three 
had two-year courses. There were 12 homeopathic schools of 
medicine, with 224 professors and other instructors and 1,118 
students. Ten of these schools had three-year courses, one 
had a two or three-year course, and one a three or four-year 
course. (See Table 4 in Appendix B.) 

The figures given in these tables are instructive and deserve 
careful study. They will probably surprise that large class of 
the community and even of the Bar itself who think that the 
law-schools have been a chief cause of that overcrowding of the 
professions in this country, which has been such a subject of 
complaint. There are probably few law-school teachers who 
have not heard again and again the remark : " What in the 
world will all your graduates find to do?" made with the 
same air of surprise and regret whether the graduates' class 
numbers 20 or 25, as in the majority of schools, or is counted 
by the hundreds, as in a few of them. It is hoped they will 
correct the impression still prevalent among those least 
acquainted with the facts that the increase of law-schools and 
the methods pursued in them tend to increase the number of 
lawyers by making admissions to the Bar easier and the choice 
of that profession less considerate than under the older 
methods. It is easy to account for this. The graduates of 
the law-school are counted and published as we see in these 
returns ; but no account is taken of that increasing stream of 
aspirants who appear at every term of court from the offices of 
city and village alike, or who have read the books of some 
friendly attorney while teaching or '' clerking in the store," 
until they have memorized enough of their rules to pass the 
careless and perfunctory examination of a committee anxious 
only to make a tolerable show of their own erudition, or totally 
indifierent to any motive except that they get through the 
irksome task as easily a& possible. The few attempts we have 
seen to compute the entire number of annual admissions to the 
Bar are from 5,000 to 10,000 annually in all the States of the 
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Union. The former number is certainly too low. The 
medium of 7,500 would not be far from ten per cent, of the 
entire number of practising lawyers ; and when we take into 
account the large proportion of these who leave the profession 
every year for the bench or for other kinds of business, as well 
as those who retire or die, such a percentage of admissions 
does not seem more than necessary to keep up the number of 
the profession with the ratio of increase that will answer to 
the growth of population. But the table gives the total num- 
ber of students in attendance ; and as the school course now 
averages two years, every graduate must, as a general thing, 
be counted twice and 3,186 annual attendants (the average of 
the twelve years of the table) will give but little more than 
1,500 graduates, or one-fifth of the number probably admitted 
to the Bar every year. 

The conclusion is strengthened by the second table, compar- 
ing the schools of the three professions. Here it is needless 
to make a computation of the probable number of graduates, 
since the same causes probably affect the ratio of these to 
total attendance about alike in all of them. We find that 
there are almost twice as many theological students in a given 
year,, and four times as many medical students as there are (in 
the schools) of students of law. There cannot be any great 
disproportion like this in the number of students at any given 
time when the professions themselves are so nearly equal in 
numbers. By the census of 1880, the last of which the 
returns are now accessible to us, the total number of lawyers 
in the country was given as 64,137 (75 of them being females), 
while the clergymen numbered 64,698 (of whom 165 were 
women), and the physicians of all schools 85,671 (including 
2,432 women). — Compendium of Census of 1880^ Tables 
CIII, CIV, pp. 1368, 1378. 

It is a fair inference, therefore, that there will be about the 
same degree of equality in number among the annual aspirants 
to the three great professions. The medical schools, no doubt, 
have nearly all of those who study that profession, for in most 
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States the diploma is a prerequisite to a license to practice. 
This points directly to a number of law students not appearing 
in the tables, substantially like that derived from the former 
calculation. Instruction in the schools of the ministry is gra- 
tuitous, and there are in most of them funds that give the 
student considerable aid in defraying his other expenses. Even 
when this is considered, it cannot entirely account for the fact 
that there are twice as many students in the theological schools 
of the country as in those of law, except we allow for a number 
of law students not in the schools at least approximate to that 
reached by the other methods. But it does suggest a thought 
of which our profession cannot be proud. The discrepancy in 
the number in schools is due to the inducements already men- 
tioned as offered to students of theology. These may be traced, 
of course, to their endowments and the other forms of Christian 
liberality toward them. Whence came these ? May they not 
be accounted for mainly by the profound conviction of the 
Christian ministry as a professional body that their success as 
ministers and that of the great churches they represent is 
largely dependent on their thorough preparation for their life- 
work in the schools — that this schooling for their chosen work 
is in the interest not of the student alone, but in that of the 
whole profession and the entire community ? Is not this as 
true of the Bar as of either of the other professions ? Can any 
intelligent lawyer believe that in a popular government like 
ours the State may properly exclude ignorance and incompe- 
tence from preying on the bodies of citizens, but must allow 
them free scope to prey upon their estates, to introduce quarrel 
and disorder in their social as well as business relations, and 
even to make the State itself the object of their spoil ? Or have 
the American Bar as a body less interest in the welfare of the 
community, less pride in the character of their own body than 
their clerical or medical brethren ? If not, why are they the 
only one of the three ancient professions that has neither 
invoked public law nor private benevolence against the evils of 
insufficient professional training ? 
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No formal argument should be required to show that the 
topic of legal education is of much greater interest to the entire 
Bar, and even to the people of a country than to the students 
themselves. It is not merely or chiefly in the interest of the 
young aspirant to the Bar that a thorough and scientific train- 
ing is demanded. His personal success will depend but little 
on the general standard of such training for his generation. 
Be that standard ever so low, litigation and its cost will not be 
diminished, but rather increased by that fact. There may be 
more competitors where entrance is easy, but most of them will 
be of a class that will drop out of the profession almost as 
capriciously as they enter its wide-open portals. The strong 
will press to the front only the more surely out of such a 
crowded struggle. The comtnonest factors of success will count 
for more the less burdensome are the required conditions of 
acquired skill and learning. Talent, energy, perseverance, 
even boldness, cunning and freedom from scruples of conscience, 
or advantages of person, voice and demeanor, and the pecuniary 
ability to wait for clients or draw them to him, will fill the 
ranks of successful lawyers in such a condition of things all 
the more surely because thorough mental discipline, acquired 
learning and sound judgment will count for little there. The 
aspiring youth who seeks to step from the benches of the dis- 
trict school at once to the Bar of the district court is wise in 
his generation when he prefers the course that makes the step 
shortest alike for him and his competitors. His chances are 
even better where the Bar is full of men like himself than they 
would be after he had spent some years in preparation to com- 
pete with the thoroughly trained. Every added requirement 
of education, every increase in the standard of trained and 
cultivated fitness for the task of a life-time, make the contest 
more equal and the chance of success for the worthiest better, 
as it diminishes the start gained by native genius or inherited 
wealth and the other advantages of birth or fortune that imply 
no real fitness for the execution of a high trust. 

But it is heedless to multiply words on this head. If the 



LEGAL EDUCATION. 23 

profession is now careless of the subject, and looks upon educa- 
tion for the Bar as a matter that only interests the beginner 
and his teachers, this sentiment is the most convincing proof 
of its blindness to its own defects, and to the close connection 
between these and the defects of the law schools. No lesson 
has been more clearly taught by the history of our science 
from the beginning than that wherever the law has been best 
administered and most truly worthy of its high mission, its 
votaries have been most careful of the education of students 
and in the statement of its principles, so that such students 
could thoroughly master them. 

So it was in republican Rome, where the very foundations 
of scientific law were first laid by men who had spent their 
active lives in governing the great commonwealth at home or 
conducting its wars abroad, and held it the crowning honor 
of their old age to counsel the clients that filled their halls 
every morning in quest of advice. The young attended these 
consultations as "listeners" (auditores) and the venerable 
jurists took pride and pleasure in their attendance, and helped 
them to understand the subjects of discussion, explained to 
them the grounds of their opinions, cleared up their doubts 
and in various ways assisted them to prepare for their profes- 
sion. It was always, says Cicero, a great honor to teach the 
civil law, and the houses of the most eminent citizens were 
thronged with disciples. — De Oratore /, 4.I ; and see JPuchta, 
Institutes jT, 103 ; Ghrellet—Dumazeau^ Le Barreau Romain, 

It is superfluous to say more of the Roman law-schools 
under the empire or of the attention paid to the elementary 
instruction of students in them before they were allowed to 
attend the jurists in actual practice. Even so late as the time 
of Justinian, these schools flourished ; and the emperor has told 
us in one of the constitutions prefixed to his code that that 
great work was largely intended for their benefit. His words 
may teach us a double lesson : on the one hand, the traditional 
Roman conviction that to have good practical law it was neces- 
sary to begin with elementary teaching ; on the other, the 
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practical result that no code, no text-book, however excellent, 
can make good lawyers if the student has not such elementary 
teaching giving him command of principles ; that the law can- 
not be taught by merely committing to memory even the best 
forms of words. 

The Roman law and legal education slumbered together for 
five centuries after Tribonian and his assessors had laid it out 
and composed its limbs for the grave, only to awaken " like 
giant refreshed with sleep *' in the eleventh and twelfth cen- 
turies of our era. What an awakenin^r of the entire human 
mind was the consequence I Recent research has destroyed the 
old fable of the sudden discovery of the Pandects at Amalfi, 
and has shown that the improvement of legal education preceded 
instead of following improvement in the law itself. But the 
intimate connection and interdependence of the two subjects 
is none the less clear. The vigorous intellect of the dominant 
race in Lombardy had no sooner set itself to the task of study- 
ing its own Lombard law than it felt the need of a more devel- 
oped system and recognized such a system in the long-neglected 
Roman law. 

Then for a century and a half of vigorous and well-directed 
study the brightest minds of all Europe sat in the class-rooms 
of Bologna, Montpelier and other law- schools, engaged in learn- 
ing the theory of Roman law and in applying it to the practi- 
cal questions of their own time. Even in that far-off isle on 
which three centuries of Roman domination had made so little 
impression that its inhabitants were regarded by their proud 
masters as penitus toto ah orbe divisos^ almost completely shut 
off from the rest of the world, the new light shone with an 
effect that is still visible after the lapse of 700 years. . 

For a century or more the scientific impulse given by the 
glossators lasted. Then came an experience that has a lesson 
for us. If it had been designed expressly to show the nine- 
teenth century lawyers of America where their danger lay it 
could scarcely have fitted the case more perfectly. Fortunately, 
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all suspicion of such a design, or that the interpretation 
made of it is in any way colored to suit modern facts, is removed 
by the authentic history of the period as reproduced by Savigny 
and others. 

Rich in the possession of the greatest body of legal doctrines 
ever bequeathed to posterity by any people, the lawyers and 
law writers of the thirteenth and following centuries saw no 
need of doing more than interpreting these as they stood in 
the letter of the Corpus Juris Civilis, that is, of applying the 
rules there contained to the practical questions of their own 
time and their respective States. To do this was the main 
object of the glossa^ as its very name signifies. There was 
little or no attempt to study the principles on which the Roman 
jurists had constructed their grand work or those involved in 
the task of adapting that work to the wants of a different age 
and race. Interpretation of the text was. the ready and all- 
suflScient method by which the Roman rules were made to mean 
anything that the contemporary circumstances required. The 
natural conse(][uence at the end of a generation or two was that 
succeeding lawyers found it far easier and more satisfactory to 
take the results of the interpretation than to repeat the process 
and start from the original text. It was easier to find a useful 
rule in the gloss than to go back to Papinian or the Code for 
it, precisely as it is easier now for a "practical" lawyer to 
take his law from the last new treatise or the United States 
Digest, than it is to determine what the principles of the common 
law require it to be. Especially after Accursius had collected 
the various glosses and compiled from them the glossa ordinaria, 
copies of which were soon diffused over all Europe, did this 
neglect of the original authorities become universal. The gloss 
of Accursius, thoujrh onlv a second-hand or even remoter 
transcript of the supposed authority, presented the law as the 
practitioner needed it in composing the consilia, the opimones 
or whatever the name custom then ojave to the medieval ana- 
logues of the modern brief of counsel or opinion of court. It 
became at last of higher authority than the text itself, and the 
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tongue of the interpreter had more weight in the courts than 
the reason of the great system interpreted. 

This instructive phenomenon of the elevation of the gloss to 
the Corpus Juris over the Corpus Juris itself is noticed by all 
historians of the law, and became embodied in a maxim : 
Quicquid non agnoscit gloaaa, non agnoacit curia. It has not 
always been perceived, however, that it is in the very nature 
of the case, where the law is held to be embodied in a written 
text, that the comments on that text should after a time 
almost supersede the letter ; not merely because they are of 
later date, but still more because they are commonly of more 
direct application to contemporary litigation, and, therefore, 
more popular with the busy practitioner or the indolent one. 

But for the same reason the gloss itself was subsequently 
superseded by the more convenient and verbose writings of the 
commentators, who presented the law in a still more detailed 
form and with more direct bearing on contemporary facts. 
These are typified by Bartolus and Baldus, who obtained the 
highest authority in Southern Europe, though they are only 
the two most prominent members of a great fraternity of 
writers whose vast folios embodied the practical law of the four- 
teenth and fifteenth centuries, and even for a long time after 
maintained their position in the eyes of the conservative civil- 
ians that looked upon Cujas and Doneau and Alciat very 
much as many conservative English and American lawyers of 
the nineteenth century look upon modern innovators like Aus- 
tin and Maine and Holland. Those who are curious to see 
how close the resemblance is may find a contemporary picture 
of the controversy in the letters of Muretus. 

It is needless here to repeat the account of that great revival 
of the science of law wrought by the jurists of the sixteenth 
century under the guidance of Cujas and others. An excel- 
lent sketch of it may be found in the report made by our pr-e- 
decessors, the Committee of Legal Education of 1879, at the 
second annual meeting of this Association. (Report of that 
meeting pp. 212, and following). 
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Had that scholarly and able report been followed by the 
earnest and persistent action that its recommendations deserved, 
the work of the present Committee might have been almost 
superfluous, or limited to the task of criticising mere details, 
instead of dealing, as now, with the very elements of legal 
education. 

With respect to modern legal education in foreign countries, 
the Committee had the good fortune to obtain the assistance of 
Hon. William T. Harris, Commissioner of Education, and the 
large means of obtaining information from abroad at his com- 
mand. Dr. Harris obligingly sent to all the foreign coun- 
tries with which the Bureau was in communication a list of 
questions prepared by the Committee, a copy of which will 
be found in Appendix C to this Report, covering, not 
only the details of legal education, as there conducted, but 
also the organization and administration of the schools, 
with a great variety of particular facts, which is the 
opinion of the Committee might be of service in comparing 
these systems with our own. To these questions, which were 
sent early in March of this year, both in English and French 
versions, a great number of replies have already been received, 
and others are constantly arriving at the Bureau of Education. 
Many of them contain full and detailed information in regard 
to the institutions to which they relate, and some are accom- 
panied by catalogues and other illustrative matter of the 
greatest value in giving a clear and comprehensive notion of 
the entire conduct of legal education in their respective 
countries. Among those already received we may mention as 
particularly full and clear those received from Russia, Sweden, 
Portugal, Denmark and France, and also that from the Minis- 
try of Justice, in Baden, with full reports from the venerable 
universities of Heidelberg and Freyburg. Most interesting 
communications also are those from the University of 
Adelaide, in South Australia, and from the Department of 
Justice in Brisbane, New Zealand. 

No American can examine these without a feeling of mortifi- 
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cation and of serious distress at the thought that our own 
country, claiming to stand in tne forefront of the world so far 
at least as intelligence, equal law for all men and the adminis- 
tration of free government are concerned, should be so far 
surpassed in this most important matter, alike by countries of 
even later origin, upon the other side of the world, using a 
system of law closely akin to our own, and by governments 
which we have been accustomed to regard as too autocratic for 
the proper development of a system of private law or legal 
education. Probably, if most American lawyers were asked 
respecting the profession in Russia, they would find that their 
chief notion on the subject was based on the story of Peter the 
Great still repeated in all books to illustrate our own happy 
condition as compared with the subjects of the Czar. Accord- 
ing to this story, when Peter was shown the courts at West- 
minster Hall, and the throng of lawyers that conducted their 
business, he was astonished at their number and said that he had 
but two lawyers in his vast dominion, and proposed to hang one 
of them as soon as he returned. But the report received from 
Russia, and especially the pamphlet on " Legal Education " in 
that country, which has been translated expressly for the Com- 
mittee's use, make it certain that the law schools of the United 
States bear no comparison in thoroughness, system and the 
scientific order of instruction with those of this autocratic 
government. 

It will be noticed that some large gaps still exist in the 
answers received, which must be filled before anything like a 
complete view can be given of the condition of legal education 
abroad, and the possible methods upon which our own improve- 
ments could be modelled. The replies from England, from 
Germany, from Italy, from Spain, from the American countries 
of the Latin race, and a considerable number of other countries, 
are as yet too imperfect to be fairly compared with those we 
have mentioned above. Undoubtedly, some additional replies 
will be received before the meeting of the Association, though 
too late to be used in this report, but we have every reason to 
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believe that others will continue to come for months or an entire 
year from this time. It is now but four months since the first 
question was sent out by the Bureau of Education, and, con- 
sidering the number and complexity of these, we have to won- 
der rather at the promptness with which so many foreign States 
have responded in a matter of pure scientific interest, and 
promising no diplomatic or economical advantage, than at the 
delays thus far. For this reason the Committee would respect- 
fully recommend that all the material thus far accumulated of 
this kind, together with such as may hereafter be received, be 
referred either to the Standing Committee of next year or to 
a special committee formed for that purpose, with instructions 
to present in 1892 a full report or resume of the great mass of 
valuable information contained in them with respect to the law 
and legal education of the civilized world. 

But the general method employed in Europe and the other 
countries which have adopted with more or less precision the 
Roman law, or at least have formed their jurisprudence upon 
its methods, is already so familiar to most educated men and is 
so easily accessible in a large and constantly growing literature, 
that we need not wait for such further action to present some 
general conclusions drawn from it and which seem to your 
Committee to bear directly upon the purposes of this Report. 
It requires only a rapid glance over the material already accu- 
mulated from foreign countries to perceive the general uniformity 
of their system of instruction, in law, and we fear we must add 
the superiority of that system to any now in use in common law 
countries. Although in these countries no student is admitted 
to commence the study of law unless he has already taken 
a degree in letters fully answering to the A . B. of most Ameri- 
can colleges, and has, therefore, a mental discipline and habit of 
study which will enable him to accomplish more in a single 
year than the majority of our American students do in two, 
yet the course in law is not abbreviated on that account. On 
the contrary, three years is the minimum term of study in all 
the countries from which we have report, while four or even 
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jSve are in some cases required. It is well known that for 
years past a strong movement has been going on in Germany 
to extend the requisite time for students of jurisprudence in all 
cases where it has heretofore been less than four years or eight 
semesters to that length, and the greatest and ablest of the 
German teachers have repeatedly expressed their opinion that 
no less time than this is sufficient. 

This, too, in spite of the fact that the course in law has been 
so methodized and arranged as to economize the time of the 
student far better than in most of our American schools, which 
content themselves with courses of two years or less and con- 
sider it a wonderful gain if they can add a third. 

The American lawyer will look in vain in the announce- 
ment of studies of a civilian university for topics correspond- 
ing to those with which he is most familiar, such as contract 
and tort, bailment, real and personal property, and the infinite 
subdivisions of these, all formed upon the practical use which 
may be made of the rules taught. He will find in place of 
these that the first six months or more of the student's course 
will be devoted almost entirely to the study of institutes, 
general principles, or the chief conceptions with which every 
system of law must deal and upon which all legal reasoning is 
founded. In the majority of cases, this is now accompanied 
by the historical study of the same matter, a method upon the 
advantages of which we propose to speak more fully hereafter. 
The essential point is that the student is not encouraged or 
scarcely permitted to deal with the rules that govern particu- 
lar facts until he has thoroughly mastered the elementary 
principles of the science. The civilian lawyer, therefore, is 
never troubled in after life by that confused and imperfect 
knowledge of principles so often complained of by English and 
American lawyers, and especially by those in the most active 
practice. The civilian studies law as he does arithmetic, by 
mastering the fundamental operations, addition, subtraction, 
etc., before he begins to learn the practical use made of figures 
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in the calculation of length or weight or measure or the 
exchange of different kinds of money. The American student 
too often is allowed to begin with the latter kind of legal work, 
under the impression that it is "practical" to pick up by 
degrees as he can, or not at all, those elementary notions upon 
which the entire theory of law, as of arithmetic, depends. 

To those who are acquainted with the history of legal educa- 
tion upon the continent, it is familiar that this admirable system- 
ziing of the study has not been obtained without great labor and as 
the result of experiences which may be very instructive to 
teachers of the common law. When the medieval lawyers 
found themselves in possession of the Roman code and Pandects, 
they assumed at first that no other process of study was requisite 
to a lawyer than simply to master the contents of these, and 
learn how to apply them to actual cases. There was a singular 
analogy between their method of instruction and that now in 
use in most American schools. One can hardly look over the 
bulky folios in which the civilians of the thirteenth, fourteenth 
and fifteenth centuries treated the law for practitioners and 
student alike without being struck with this resemblance. Of 
reasoning there is none, or of attempt to derive a rule of law 
from principle. For every position taken, an authority, or 
more frequently, in the later centuries, a long list of authorities 
is given, precisely as a modern American text-book quotes a 
dozen or twenty or more cases to prove that a contract must be 
kept or that the endorser is liable on a promissory note after 
due notice. 

The result of this system was that the law gradually became 
reduced to an infinite multitude of single points, each of which 
was supported in the books by a reference to every author who 
had stated it, frequently also followed by an equally long list 
of those who had doubted or denied it. No attempt was made 
in such cases to determine whether the one school or the other 
was right, or what reason required. The final arbiter in all 
such cases was the so-called communis doctorum opinio^ corre- 



82 REPORT OF THE COMMITTEE ON 

sponding exactly to what our modern writers and judges term 
the weight of authority. 

It was not until that great revival of scientific jurisprudence 
in the sixteenth and seventeenth centuries, to which we have 
already referred, took place, that the method of teaching law 
in the schools broke loose from the trammels of the ancient 
"legal order" or mere following of the arrangement of the 
texts, and began to be conducted on true principles found in 
the nature of the subject. From that period to the present, 
every century has shown some great advance in legal educa- 
tion upon the continent of Europe, though it has been now the 
French, now the Dutch, again the Germans that have led the 
advance and shown that the science of jurisprudence does not 
difier with the positive law of each State, but constitutes an 
element of all high civilization of which each State may share 
the benefits if it will but patiently work out its proper applica- 
tion to its own institutions and people. 

But one most important distinction must be kept in mind in 
applying the lessons derived from foreign sources. In all these 
foreign countries, and even in England, admission to the Bar 
can only be obtained by compliance with the requirements of 
the schools or those controlling them : in England, the Inns of 
Court for barristers, the Incorporated Law Society for attorneys. 
In all or nearly all but England the schools of law are open 
only to those who have received a classical education. Hence, 
requirements can be made that would be useless or nugatory in 
a case like ours, where the schools are only one of the methods 
employed in legal education, and it is optional for any student 
to apply for admission to the Bar upon his office experience or 
even upon private reading. In some of the States the statute 
requires a fixed term of pupilage, but in none of them, we 
believe, is it required that this should be passed in a law school. 
It is gratifying to know that public opinion now largely supple- 
ments the defect of law, and that more and more students every 
year avail themselves of the benefits of systematic instruction 
in the schools. But it can hardly be expected that any uniform 
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rule requiring this shall be adopted within the present genera- 
tion by all the States of the Union, or even by a majority of 
them. The schools must face an inevitable diflSculty in this, 
that every advance in their requirements will tend to discourage 
a large class of students who either cannot meet the expenses 
of a protracted course or have not a sufficiently high conception 
of the task before them to perceive its benefits ; and this will 
lead them to content themselves with some less effective methods 
of study. 

Admission to the school should not be restricted to the graduates 
of colleges, as has sometimes been proposed, but should be 
open to all who have a good English education. Every teacher 
will be glad to see the requirement higher than this; at least 
so far as to include a very considerable amount of general 
information as well as the study of Latin. But every teacher 
knows from practical experience that the students who have less 
than this are the ones ^-ho need most the disciplinary methods of 
the schools, while the graduates of colleges, after four or more 
years of similar methods of instruction, can far easier dispense 
with these and learn the law either by private reading or by 
office practice. We do not mean by this to underrate the value 
of school study to any class, but only to point out that with 
the less educated it is an imperative necessity, since it is their 
only method of obtaining that thorough drill and mental 
discipline which are almost indispensable to the student of law. 
To shut the doors of the law-school against all but college 
graduates would turn away the very class who need its bene- 
fits most, without preventing or even delaying their admission 
to the Bar. For this reason, we hold it to be in the best 
interests of the profession that the schools should be open to 
all who have sufficient education and intelligence to go through 
their course without delaying or embarrassing their fellow 
students. It must be left to the gradual influence of time to 
extend among aspirants for the Bar a higher conviction of the 
amount of general education requisite for its successful practice ; 
and that can be best done by admitting them to the schools 

3 
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where they will come in daily contact with their better trained 
fellows than by excluding them from it. 

It is not so much in large additions of new, topics to the 
present course as in better methods of teaching what all will agree 
to be necessary parts of the student's work, that our present 
schools may make the most immediate and useful advance. 
In saying this we would avoid anything like criticism upon 
particular methods, and especially upon the few teachers who 
in different schools have attracted attention by methods which 
they themselves have devised and tested by long experience. 
Such criticism could only lead to futile controversies. The 
best test of any method of teaching is that it shall actually 
teach ; that pupils who have gone out from one or two or three 
years of experience of it have found themselves effectively 
prepared for the work which lies before them in active life. 
It would be beneath the dignity of the Association or even of 
its humblest committee to take part, however incidentally, in 
controversies which necessarily must become more or less per- 
sonal. In a science like law there are unquestionably many 
different methods of more or less value which teachers may 
adopt because they find them suited to their own mental habits 
or conformable to their own theories of the law. Time and 
experience will furnish the final test by which all such methods 
must be tried. Until these have set the stamp of approval 
or disapproval it is for the benefit of the profession and the 
schools that a large variety of individual effort should be not 
only allowed but encouraged. 

The only method of teaching that deserves entire reprobation 
is that which encourages or even permits the student to make the 
entire course a mere exercise of memory, without reflection or 
judgment ; not beginning with the fundamental notions or prin- 
ciples by which all his reasoning is to be conducted in actual 
practice, but laying up rule after rule, decision after decision, 
as if they were to constitute the fund of knowledge upon which 
he had only to draw during his after life. 

Absurd as this method is to anyone who knows the daily 
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work of an active practitioner, there is a fatatal tendency toward 
it in much of the school routine, unless the teacher is both 
able and willing to counteract it. The natural disposition of 
beginners is to look for rules of law that seem to them practical, 
that is, those which they can apply without reflection or trouble 
to the persons and afiairs which have come within their own 
realm of experience. At the same time, they are constantly 
lookifig for certainty in the shape of a formula which may be 
applied to any facts, and will fit them without the necessity of 
modification by other rules. The beginner cannot at first 
appreciate the truth that the precision and certainty of a legal 
rule must always depend upon the abstract character of the 
term in which it is expressed. The law cannot deal with concrete 
persons and things as they are met with in daily life. It 
must abstract and generalize before it can lay down any 
uniform rule. It is in reasoning from general terms and 
principles that the lawyer's work is to be done. No amount 
of text-book learning, no familiarity even with the cases will 
avail him, if he cannot reason from one set of facts to another 
by the use of the exact terms in which the law sums up its 
principles. 

Moreover, the rules given in our practical text-books, being 
derived entirely from decided cases, always presuppose a large 
and important part of the lawyer's work as already done. It 
seems to be forgotten that this work does not consist entirely in 
the conduct of litigation. The lawyer who finds at the end of 
the year that he has not prevented much more litigation than 
he has conducted, is not doing the proper work of the profes- 
sion. His first task must be in all cases to so advise his clients 
that they may keep out of litigation, or, if necessarily involved 
in it, may end it with the least trouble and expense ; but it is 
not by the rules found in decided cases that this work is mainly 
to be done. These differ as widely from the principles which 
govern the normal relations of one individual to another, or to 
the State, as the physician's nostrums and prescriptions differ 
from the laws of health. The student must learn the normal 
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law by which all business may be safely conducted, or he can- 
not safely advise his clients or even determine in cases of neces- 
sary litigation what remedies it is best to invoke or what rules 
of law will be involved in the final outcome of the case. 

It may seem harsh, but it is hardly an exaggeration to say 
that the method of teaching mere rules and decisions without 
the principles upon which they are based leads directly to one 
of the worst evils with which the Bar has ever been reproached. 
It encourages and almost necessitates the habit of beginning or 
defending any actions that come into the young lawyer's hands 
and which promise to be profitable without a sense of the 
responsibility that attends such a course. The young lawyer 
who sees a good case before him feels no obligation to restrain 
his client from embarking in it, since there are cases in the 
books out of which a brief may be made on either side, and 
leaves all responsibility for the outcome upon a court whose 
duty it will be to decide it after the trouble and expense of a 
litigation are all incurred, and when a mistake that might easily 
have been prevented in the outset means ruin to the one client 
or the other. This is plain language, but we believe that it 
only expresses the inevitable result of much teaching which is 
now given to beginners, and that the Association has no higher 
duty than plainly to point it out. 

It will be said that unless the schools use the ordinary text- 
book prepared for practitioners there will be required either 
an entire new literature of the law, adapted to the use of begin- 
ners, or else an amount of labor and thought on the part of 
teachers that very few busy men will be willing to give. The 
objection, if it is one, is well taken. One of the other or both 
of these things we belive to be indispensable prerequisites of 
such legal education as we ought to have. This has been 
shown by the experience of all other civilized nations. School- 
teaching implies a scientific representation of the object taught, 
and this must be given either in the form of books or in the 
daily work of the teacher himself. The making of such books 
may not be so profitable ta either writer or publisher as that 
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of those which the practitioner uses as the* tools of his trade. 
But it would be a disgrace to the profession to suppose that 
they will not be forthcoming if the need of them is once fully 
appreciated. That need is by no means felt in the school 
alone ; the lack of any systematic and logical treatment of the 
law is responsible for much of the confusion and discrepancy 
now found in the decided cases, and for the vast accumulation 
of reports which contain them. 

This will always be the result, if we are to go on dividing and 
distinguishing without any thought of consistency between the 
diiferent decisions, or any effort to present the principles by 
which such consistency is to be maintained. 

The labor requisite to bring the law of a nation into the 
form best adopted to the purposes of the school, great as it may 
be, is repaid not merely by the benefits rendered to the school 
and students ; it is equally beneficial to the practitioner and the 
judge. The German jurist, Ihering, has shown in one of his 
latest works the value or rather the necessity of both processes 
to the perfections of a system of national law ; and one of the 
illustrations he employs may be found significant in the present 
connection. Ihering, Scherz und Ernst, 352 : 

" The scientific completeness of the Roman law, and much 
if not all of its value at the present day, depend on the fact 
that it has gone through the schools [meaning by this, as pre- 
viously set out at length, that it has been from the sixteenth 
century employed in forms adapted for instruction in the 
schools.] How greatly even its practicial use has been facili- 
tated by this any one may convience himself who compares 
the English lawyer with the continental. The latter, in a com- 
paratively brief university course of jurisprudence, obtains a 
firm mastery of the entire law ; the English lawyers are 
specialists ; not one is able to grasp the whole system. The 
reason is that the Roman law has gone through the schools, 
the English has not. It is now only making the first essays 
to do so, and English jurisprudence has yet labor without end 
before it to raise its science to the level in this respect of the 
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Roman law, and the continental systems that have grown out 
of it. The law school demands its price of practical life/' 

There are certain general truths from which we may 
reason in questions of this kind, without entering upon the 
discussion of particular methods and even without reference 
to those different theories of the nature of law which must 
always be to some extent implied in every method of teaching. 
For example, so long as the theory of law which made it consist 
essentially in command of the Creator or the Sovereign was 
generally accepted, it was almost a necessary consequence that 
the student's main work should simply be to learn what the 
command was and to apply it. It was on this theory that the 
texts of the Corpus Juris were studied for centuries , until 
experience showed the futility of the assumption. 

It is upon this theory that a school of English jurists, who 
claim to be scientific lawyers in the only true sense of the 
word, reject all the ancient doctrines of the common law, and 
hold that every precedent in the books is a new command of the 
State or its sovereign. Even some American teachers have 
followed the new departure, apparently without adverting to 
the fact that the only " sovereign " which an American State 
can possibly acknowledge has by its Constitution, its only 
formal and authoritative act, resigned the power of legislation 
and placed it in the hands of a subordinate body, while at the 
same time expressly denying it to the judiciary. 

Not to do injustice to the doctrine which we believe to be an 
untrue one, we take from one of its ablest advocates the state- 
nent both of that and the doctrine which we do accept. The 
latter is not incorrectly stated, though with an unfair emphasis 
on the defects which attach to that as to every science in the 
stage of inductive development. 

''It is not till a very late stage in its history that law is regarded 
as a series of commands issued by the sovereign power of the 
State. Indeed, even in our time and country that conception 
of it is gaining ground very slowly. An earlier, and, to some 
extent, a still prevailing view of it is, that it is more like an 



LEGAL EDUCATION. 39 

art JOT science, the principles of which are at first enunciated 
vaguely, and are gradually reduced to precision by their appli- 
cation to particular circumstances. Somehow, no one can say 
precisely how, though more or less plausible and instructive 
conjectures upon the subject may be made, certain principles 
came to be accepted as the law of the land. The judges held 
themselves bound to decide the cases which came before them 
according to those principles, and as new combinations of 
circumstances threw light on the way in which they operated, 
the principles were in some cases more and more fully developed 
and qualified, and in others evaded or pratically set at nought 
and repealed. Thus, in order to ascertain what the principle 
is at any given moment, it is necessary to compare together a 
number of decided cases, and to deduce from them the principle 
which they establish." (Fitz James Stephen, " Principles of 
Criminal Laio^' Introduction.) 

The slightest study of the history of law shows that rights 
and duties have not as a fact always or even commonly originated 
in injunctions or prohibitions, but that these '' commands " have 
never been given by any human authority until rights and 
duties have long been recoginized as existing ; and in fact that 
every positive command of the kind implies by a logical neces- 
sity some right or duty already existing and requiring to be 
enforced or regulated. 

In the systematic study of law, moreover, it is impossible 
entirely to resolve the rights and duties of widest extent and 
most importance into any or any number of injunctions or 
prohibitions. Even when a certain right and a certain law are 
so related to the same acts that their contents may be consid- 
ered practically the same, yet it will be found that they are 
incommensurable ; neither can all the contents of the law be 
exactly expressed in the form of rights and duties, nor can the 
right or duty be exhaustively transformed into rules. 

The student finds all practical law, and all the cases which 
constitute the ultimate authority for the existence of that law, 
expressed in the form of rights and duties (or wrongs, which are 
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the mere reverse side of lights and duties alike.) He should 
be able, if this theory is true, to reduce these to the laws, the 
injunctions and prohibitions in which they originate. His books 
or his instructor ought to be able to point out to him first what 
is the settled law upon every subject he studies, and then^ how 
this law is to be interpreted to meet all possible states of fact. 
But they do nothing of the kind ; or, if they attempt it, they 
land him in hopeless confusion with his memory full of rules 
that must be modified for every new case to which they are 
applicable. Eventually, he learns by experience that it is very 
seldom he can begin with a settled rule of law and reason from 
that to the facts of his case, or even determine in advance what 
rule will decide it. In the great majority of cases, he must 
begin by reducing the facts of the case to ultimate facts or such 
as constitute rights, duties, wrongs, etc., and then infer from 
these facts the existence or non-existence of a remedy. When 
his facts come clearly within the definition of a right, etc., he 
will have no difficulty in stating the law. The doubtful points 
will be those in which he is uncertain whether they come within 
one right or another — whether they constitute one wrong or a 
different one — and the answer to these may depend on the 
definition of a right or wrong, or it may be a question of fact 
for the jury. But the rules of law proper, which define the 
relation between one ultimate fact and another, will rarely figure 
in the process at all, except as they will be implied in the defi- 
nition of the ultimate facts themselves. And the rule of law 
which governs the case, the " injunction or prohibition " from 
which, according to Austin, all these rights and duties depend, 
instead of being the starting point from which he reasons, will 
hardly be visible to him until the end of the whole process. In 
most instances, this rule of law that governs the case will be 
enunciated for the first time in the judgment, and will differ in 
some particular from any rule ever laid down before. 

Nor is this only the beginner's experience. The normal 
form in which all legal doctrine appears to the most learned 
counsel or to the most thorough student of its development 
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will be that of generalizations of fact, known as insti- 
tutions or relations, rights, duties, wrongs, etc., the mutual 
connections of which are expressed by rules of law ; that these 
rules may be harmonious and constant, the terms themselves 
must have a settled meaning. They have such a meaning for 
the most of their contents ; in the majority of actual cases it 
is plain that the facts come under one or another generalization ; 
that they constitute a tort, a contract, a crime, a lawful act, as 
the case may be. But while the general sense of each term is 
plain, its exact boundaries are not authoritatively defined until 
actual cases arise calling for such definitions. Along these boun- 
dary lines occur the doubtful questions of the law, the contro- 
versies whether one definition or the other should embrace a 
disput'ed point ; and most of the rules of law stated in our 
books are the answers to these. 

This latter theory, if it may be called such, when it has 
received so little scientific formulation has always been the 
prevalent one in the common law. It is at least that upon 
which all the practical work of the law is now conducted. 
No lawyer thinks of looking for a text or a rule as the 
highest authority in any case which is brought before the 
court. His first object is to ascertain what are the facts upon 
which his client claims relief or interposes a defense. In these 
facts there is nothing as yet which suggests a rule of 
law. They must be reduced to legal or ultimate facts before 
the law can take notice of them at all. The law, like any 
other science, does not deal with individual cases or with what 
it terms evidential facts. These must be brought under some 
general conception which the law has made the foundation of a 
liability before any authoritative rule can take notice of it. In 
English and American law, this is brought out with peculiar 
clearness by the division of work between judge and jury. It 
is the task of the jury to determine whether the evidential 
facts correspond to certain legal ones, and of the judge to say 
what result the law ordains for the legal facts thus established. 

Hence, the work of the lawyer must always mainly be with the 
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legal facts or conceptions in the relations between which the 
law consists. All his advice to a client, every selection of a 
remedy, every statement in a pleading and, in short, all his 
work of any value to others must depend upon his accurate 
conception of these ultimate facts and of the system of rights 
and duties which they constitute. In this respect, the law 
differs from no other science, since all sciences deal with gen- 
eral notions and general truths only. The specific difference of 
law lies in the fact that these general conceptions or ultimate 
facts are determined by the common consent of the people, or 
by the express act of the legislature. There can be no appeal, 
as in natural science, to observation to correct them. Authority 
is conclusive, and that authority is to be found only in the 
recorded decisions of the Courts upon their application to a great 
variety of cases. Hence, all study of the law must eventually 
resolve itself into the definition and contents of these general 
conceptions. When the student knows exactly what is a con- 
tract or a promissory note or a judgment, what is a trespass or 
a crime, what is a hereditament or a chattel, and so on, he has 
the material for the work which he is to do in law. The only 
remaining question is, by what means the thorough mastery of 
these conceptions, which are really the principles of the law, 
may be acquired. Can there be any doubt that they should be 
the first things taught to the beginner ? Elementary law is only 
another name for them, or rather for the comprehensive and 
harmonious system composed of them. That system is har- 
monious because all its rules depend on the general conceptions 
in which the whole people agree. Is it not equally clear that 
the special applications to particular facts, and especially such 
parts of them as depend merely upon the decisions of the 
courts, should be kept back until the principles of law are 
thoroughly fixed in the mind of the student ? With regard to 
the method of study, it must always depend upon the circum- 
stances of each school and upon the teachers ; but the Com- 
mittee would strongly recommend that every teacher in a law- 
school should present an outline of the subject taught in a 
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printed form which the students may master as thoroughly as 
possible, and should occupy the hours spent with the class in such 
references and illustrations as would aid them in clearly com- 
prehending these fundamental principles, and in sufficient 
examinations to convince himself that they have done so. 
The use of cases in illustration of these principles is of unques- 
tionable service, and gives a precision to the knowledge of the 
student which he hardly could obtain otherwise, but w^e depre- 
cate the use of cases alone without reference to the funda- 
mental principles of the law of which we believe them to be in 
all cases the application. The law is not made by cases in any 
other sense than as every science is created by the thought and 
experiments of the men who pursued it. The historical growth 
of the law may undoubtedly be traced more accurately in the 
decisions of the courts than in any other manner, but the 
logical unity of the system and the harmony of one decision 
with another present another and different mode of study, 
which it would be very unwise to neglect. The only real test 
of a rule of the common law must be its consistency with other 
rules, or the harmony of the entire system. If two rules lead 
to different results in any case, they cannot both be parts of the 
common law ; and if both are allowed to remain or be taught as 
authoritative, the only result must be a discrepancy in the deci- 
sions derived from them. For this reason we should urge that 
both methods of teaching should be employed in their proper 
relation in the course ; the historical method for the purpose of 
showing how our present conception of the common law has 
come to be what it is, the logical method for the purpose of 
showiog the relation of the rules of law to each other and the 
mode in which they are all derived from certain great principles. 
Without a correct appreciation of the difference between the 
historical and the scientific aspect of law, we cannot even 
understand the nature of the common law itself or decide 
intelligently the controversy which Austin and his followers 
have raised against Blackstone's statement of the theory of that 
common law. Austin's position seems to rest upon a confusion 



44 REPORT OF THE COMMITTEE ON 

between the historical and the scientific or philosophical aspect. 
Historically considered, it is true that our judges make law. 
We can look back on the. long series of decisions and see clearly 
that each one has made the law different from what it was before 
— has enlarged or narrowed a rule, introduced a new distinction, 
recognized a principle not before obvious, etc., etc. Sometimes 
we can even see the individual work of a judge in changes which 
have been accepted for a time as law but subsequently rejected 
as due only to mistake or to the idiosyncrasies of a peculiar 
mind. But even where the effect of each new decision has 
been permanent the fact of growth and development by distinct 
stages is no less clear. Each new decision has made a change 
in the law accepted and acted on by contemporaries, and thus on 
the historical aspect of the system has actually made new law. 
If this were not so there could be no historical study of the law 
in any true sense of the term. But in spite of all this it is not 
correct to say that the judges make the law ; and Blacks tone's 
•statement of the theory is the true one. 

We do not suppose that savans make the truths of physical 
science which they announce as new discoveries from time to time 
and yet the changes which their discoveries make in the arts and 
in the practical conduct of human life are as marked and as easily 
traced in their chronological order as the changes of the common 
law. In both sciences, the announcement of a new truth, the 
recognition of a new principle, mtist be accepted as the revelation 
of that which already exists, not as the introduction of achange. 
Austin's misconception is the logical consequence of his view of 
law as necessarily a command prescribed by the State, shaped 
by the will of the State only without reference to any fixed prin- 
ciples. Blackstone defined law in the same way, but was saved 
from the same conclusion by his doctrine of natural immutable law 
existing prior to and independent of the State. Austin's theory 
had no room for any such law, for any source of law anterior to 
the will of the State ; and the judge's decision was clearly enough 
the only form in which that will could be found declared in com- 
mon law questions. It is curious to see how Austin was misled 
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by following Blackstone's definition while rejecting a part of 
B's doctrine that at first seemed separable. The consequences 
show the necessity of a complete and harmonious theory of law 
to the solution of the questions that arise in practice, and seem 
at first sight not to depend upon theory at all. We cannot tell 
where the fallacy comes in, unless we. go to the very founda- 
tion of our opinions. Austrin's doctrine has had a practical 
acceptance altogether beyond its merits in theory or its 
conscious acceptance. The lack of thorough elementary educa- 
tion in the law, and the habit of relying on digests and text- 
books, have led to the treatment of every reported case as an 
authority without reference to the principles on which it was 
based, or even to the point actually decided. This has even 
gone so far that it may be said not merely that our courts 
legislate, but that their individual members who write the opin- 
ions or the reporters who write the syllabi are the only authors 
of most of the law to be found in our modern treatises and 
therefore in the large portion of the opinions which are merely 
a rehash of such treatises. If the head-notes collected in the 
digest seem to agree, the law is laid down without shadow of 
doubt as if it had been promulgated in the very terms employed 
by these useful but not always learned gentlemen. Any 
criticism on these terms, any attempt to enquire how far they 
are sustained by the facts, is the exception, not the rule. If 
the head-notes so collected do not agree, if the digest lays down 
one rule recto and the contrary verso or the treatise ends its 
collection of authorities with the ominous " but see" or "the 
contrary is held in" — how often is an attempt made to dis- 
criminate principles or ascertain whence the difficulty arises, 
or even to weigh the opposite decisions ? Usually the judge 
collects those that make for his purpose and passes the rest in 
silence or with a slighting remark. If more candid by nature, he 
enumerates those on both sides and decides by a count of numbers 
or an ex cathedra declaration that the "weight of authority " 
is on the side he favors. 

But even this is not the worst effect so far as the science of 
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the law is concerned, whatever evil and injustice it may entail 
upon individual suitors. The habit of treating these decided 
points, these reporters' head-notes, as final authorities upon the 
law has had much to do with the enormous additions to its mass 
and the increased complexity and uncertainty of its rules. This 
is the worse evil ; not because intellectual error is worse than 
practical injustice, but because such errors and confusions as 
these make injustice probable. Every addition to the number 
of needless rules — rules that might easily be resolved into a 
broader principle — makes it harder to ascertain the right one, 
easier to commit innocent mistakes in the effort to do so. It is 
infinitely more difficult to estimate the relative value of ten rules 
than of two covering the same ground. The problem of three or 
more moving bodies is an illustration, though a weak one, of the 
difficulty of deciding a complex case Tvhen each of its factors 
has a term found in a different rule. Every word in every rule 
presents a problem that would be absent if we had only to 
estimate the bearing of an acknowledged principle on the same 
state of facts. 

All this is true with the best intention on the judge's part to 
decide aright. But what a fearful opportunity to cover up the 
tracks of a dishonest judge is thus prevented. 

Where, then, are we to look for the origin of this notion of 
judicial legislation ? It springs, as already said, from the want of 
just discrimination between the two distinct methods in which 
law can be studied — that which regards it as a complete harmo- 
nious, logically consistent system, perfect in all its details so 
far as any human system can be called so ; and that which studies 
it historically in its origin and development in time. The judge 
in deciding a case reasons from the law in its contemporaneous 
form as it presents itself to his mind. He cannot see inconsist- 
encies in it, for two inconsistent rules of law in this aspect 
simply prove that one or the other of them is not truly law. 
Besides he cannot, at least consciously, reason from both ; for to 
reason at the same time from two or more inconsistent premises 
is a logical impossibility. He does not decide what the law 
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shall be, but determines what it is — or was at the time when 
properly applicable to the facts. He applies these facts (also 
determined for him usually by the parties or the jury) to that 
law, and draws the conclusion by a process in which his will is 
entirely quiescent. [3 Bl. Com., p. 396.] Even in cases where 
the will or power of choice must operate, as in cases of judicial 
discretion, fixing of damages or penalty, etc., the law does not 
leave him to a purely arbitrary choice. It almost always sets 
certain bounds within which he must confine his decision and 
leaves him only to judge of more or less between these. He 
can no more overstep these narrow bounds than he can decide 
directly against the law. He cannot even mentally distinguish 
between the law made by Ijis decision and the law that was in 
force immediately previous to it at the time when the facts 
occurred. Of what the law shall be in future, he has no right 
to take any account, even if it be possible for him to do it. 
With the law, as it has been, he has nothing to do except so 
far as he may study it for the purpose of knowing better what 
it now is ; and even in that case, it is the recognized precept 
of the common law that he is to assume the divergencies he 
finds in the past to have been mistakes of previous judges. 
[1 Bl. Coin,, p. 70. This dogma of Blackstone's has been attacked 
and ridiculed without limit, but in B's application of it to the 
task of the judge it is strictly true, a logical postulate.] To 
think otherwise would be to think that such divergencies are 
now the law, which is a direct contradiction of the assumption 
he begins with. 

We notice already in a number of law-schools the existence 
of professors whose entire time is devoted to teaching. We 
heartily approve of the employment of instructors whose business 
it is to devote themselves exclusively to the study and teaching 
of law. Teaching in itself is an art, and requires in those who 
undertake it peculiar talents. These talents may or may not 
be possessed by a successful practitioner of the law. The fact 
that a man succeeds admirably in the practice of law does not 
necessarily imply that he possesses those qualifications which 
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are necessary to fit one to discharge the duties of a judge. We 
may aflSrm the same thing in an equal degree in respect to the 
teaching of the law. The qualities which make a man a success- 
ful practitioner are not necessarily the qualities which would 
enable him to be a successful teacher of the law. Besides, the 
lawyer of ability in active practice has imperative demands on 
his time which may often interfere with his methodical attention 
to the duties of instruction. In the case of a man so engaged 
the matter of teaching is liable to be treated by him as a matter 
of secondary importance. When it becomes a question whether 
a client's interests or a student's are to be sacrificed, it is 
evident that the student's interests will and should be subordi- 
nated to those of the client. Moreover, it is necessary that 
^me more direct supervision over the studies of the student 
should be had than can be afforded by one who is only tempo- 
rarily engaged in giving instruction, and who, when he leaves 
the class room, dismisses from his mind all thought as to the 
conduct and progress of his students. It is desirable that the 
course of study in a law-school should be so arranged that the 
prescribed studies should be pursued at regular times which 
should not be interfered with by the professional engagements, 
in court or elsewhere, of the instructors, nor should unseasonable 
or irregular hours be selected for the exercises of the schools 
in order to avoid these diflSculties. 

But we do not wish to be understood as advancing the idea 
that instruction in law-schools should be imparted exclusively 
by those who are not engaged in the active practice of the pro- 
fession. We should regard it as exceedingly unwise not to have 
in the corps of instructors some persons who are actively engaged 
in the practice of the profession. We recommend a combina- 
tion of the two. The teaching will be most effectively done in 
those schools where there is a combination of the two classes of 
instructors above referred to. 

The Committee observe with much gratification the endow- 
ment of chairs of jurisprudence in a number of our law-schools 
and universities. It is to be hoped their number will increase. 
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The Study of jurisprudence, historical and systematic alike, 
offers rich fields to the student. To one desiring to live the 
peaceful and quiet life of a scholar, avoiding the conflict of 
the active practice of the law, there is at present no career 
offered in jurisprudence in this country. Abroad we find that 
the higher work of jurisprudence has been done by men not 
engaged in practice at the bar. Yet how much does jurispru- 
dence owe to Bentham, Austin, Holland, Maine, Lorrimer and 
other scholars, who have brought to the study of jurisprudence 
great ability and profound learning. 

If a career can be offered to the youth of America in this 
field, inestimable benefits may in time be expected from their 
mature investigations and studies. We now seem to be com- 
pelled to look abroad for the higher work in jurisprudence. 
The Committee hope that the time will soon come when such 
provision may be made in this country by the liberal endow- 
ment of chairs of jurisprudence in our universities as will 
enable scholars to devote themselves to the philosophic study 
of jurisprudence without too great pecuniary sacrifice. No 
more dignified or agreeable occupation could be found for a 
successful lawyer desiring to retire from Ihe practice of the Bar 
while yet possessing full powers of intellect than that of a 
professor, where he cannot only find agreeable occupation for his 
time, but give the younger generations the advantages of his 
accumulated learning and experience. 

In the multitude of decisions and statutes we have the 
experience and the data for a science. These contain the obser- 
vations of generation of jurists on infinite varieties of facts. 
We have precedents enough, but are wanting proper methods 
and classification. If men of talent can be induced to devote 
their lives to the classification and arrangement of the law and 
study of its elementary principles, a system of jurisprudence 
ought to be constructed out of the materials at hand exceeding 
anything that the world has known. The engagements of a 
man of ability in active practice are too numerous and too 
urgent to permit him to spend much time in the study of 

4 



50 BEPORT OF THE COMMITTEE ON 

general jurisprudence. The urgent demands upon his time 
caused by his professional engagements from day to day are 
such that he cannot spare the time to pursue with diligence and 
continuity required the study of general jurisprudence. Each 
day brings its task, which is sufficient for the day. It cannot 
be expected that the practicing lawyer can, as a rule, ever 
contribute much to the philosophy of the law ; his time is wholly 
occupied in the settlement of particular questions. To some 
one else must be entrusted this duty. If provision can be 
made for a career as teachers and students for a class of men 
of ability, the science of jurisprudence will be advanced, and 
the practical benefit of the law will be increased in at least 
equal proportions. 

Finally, the Committee would remark that almost the only 
defect in law- school education at the present time which has 
attracted general attention and remark grows out of the fact 
that they afford no adequate instruction in matters of practice. 
It is exceedingly desirable that this defect should be remedied 
in so far as it is possible to do so. To this end practice courts 
should be established in all schools of law. It is not enough 
that what are known as moot courts should be organized for 
the argument of questions of law. These moot courts certainly 
afford valuable opportunities for instruction concerning the 
argument of causes, but the work done in them does not go far 
enough. There should be practice courts in which the students 
should have the opportunity of seeing how everything ia done 
from the commencement of the case to the taking out of execu- 
tion. The court should have a clerk who should keep the record, 
and there should be books in which motions can be entered. 
The student cannot learn practice by simply listening to a 
teacher expound principles of practice, but opportunity must 
be afforded him for doing himself the things which he will 
have to do in case of actual litigation. 

To present the topics of this report in a form suitable for 
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the deliberations of the Association, the Committee respectfully 
offer the following resolutions : 

Resolved^ That the American Bar Association strongly 
recommend that the power of admitting members to the Bar 
and the supervision of their professional conduct, be in each 
State lodged in the highest courts of the State ; and that the 
examinations of candidates be referred to a permanent commis- 
sion, appointed by the court, in order that a full and systematic 
knowledge of elementary law may always be exacted as a 
condition of admittance. 

Resolved^ That at least two years of study should be required 
of every student before he presents himself for examination ; 
and that in the older States having a more settled and compre- 
hensive jurisprudence of their own, this limit should be extended 
to three years. 

Resolved^ That while fully approving the school method of 
study, and reiterating the opinions expressed ten years ago 
that there should be at least one law-school in each State, the 
Association' deprecate the needless multiplication of such 
schools, and especially of those conducted for the mere purpose 
of pecuniary profit. 

Resolved^ That, in the opinion of this Association, it is a 
part of the highest duty and interest of every civilized State 
to make provisions when necessary for the maintenance of 
law-schools, and the thorough professional education of all 
who are admitted to practice law. 

Resolved^ That the Association also recommend to the 
profession as a public duty and service the endowment of 
chairs of elementary law and of scientific jurisprudence in 
such schools, so as to enable the occupants of such chairs to 
devote their lives to the study and teaching of law as a science ; 
believing as they do that in every school there should be at 
least one such teacher in order to prepare the students properly 
to understand and use the instruction given by teachers other- 
wise engaged in active practice. 

Resolved^ That the first year of every law-school course 
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should be devoted to the teaching of elementary law and the 
principles of jurisprudence, by both the logical and the histor- 
ical methods ; and that the admission of students to advanced 
standing should be conditioned in all cases upon a satisfactory 
examination in these fundamental topics, without which the 
mere rules and cases of practical law are of little value. 

Resolved^ That the most imperative present need of our law- 
schools is of books and other means of class instruction prop- 
erly adapted to the use of beginners, and giving them a clearer 
and more systemized view of elementary law than is found in 
any of the treatises written for the use of practitioners. This 
need may, no doubt, be supplied by the oral instruction of a 
capable and experienced teacher, but the experience of ages 
has shown that such teachers can hardly be looked for in suflS- 
cient numbers until there is a considerable and living literature 
of the kind, by aid of which young men may form themselves 
for the office of instruction, and all instructors be aided in their 
work. 

Resolved^ That all law-schools, if possible, and especially 
those in or near large cities, should also maintain post-graduate 
courses of instructions in which provision is made for extended 
instruction in all those branches of legal education which are 
necessarily excluded from the course required for a degree by 
the considerations set forth in the Report. 

The young man coming to the Bar will have the leisure for 
further study. He should, by all means, be encouraged to 
pursue such studies. The advantages of systematic study under 
instructors over that connected with his daily work or volun- 
tary reading are manifest. It should be so arranged in these 
courses as to give students the opportunity of accomplishing 
either or both of two important objects, viz : 

1. Of pursuing further that systematic study of the positive 
law and its theory which has been the work of his under-grad- 
uate course, both by the logical and the historical methods, 
with all the advantages given him by daily practice illustrating 
the doctrines and showing their application in practice. 
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2. Of pursuing special lines of study serviceable especially 
to those who expect to devote their attention to particular 
branches of the profession ; as, for instance, in the law of 
real property, in that of corporations, in commercial law, in 
private international law, in the law of patents and copyrights, 
etc., etc., and finally, 

Resolved^ That the further consideration of a proper course 
of study for American law-schools be re-committed to the 
Standing Committee on Legal Education for the ensuing year, 
when they shall be appointed with the request that (after a 
careful examination of the valuable material with reference to 
such systems in other countries, now or hereafter to be gathered 
by the Bureau of Education in response to the questions 
formulated by the Committee of the year now closing), they 
report upon the same at or before the meeting of 1892. 
All which is respectfully submitted. 

WM. G. HAMMOND, 

HENRY WADE ROGERS. 

GEORGE M. SHARP. 

GEO. 0. SHATTUCK. 
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APPENDIX A. 



(Referred to on page 1 of Report.) 

The Committee of the American Bar Association on Legal 
Education and Admission to the Bar consists of William G. 
Hammond, of Missouri, George 0. Shattuck, of Massachusetts, 
George M. Sharp, of Maryland, Dwight Collier, of New 
York, and Henry Wade Rogers, of Illinois. 

This Committee begs to submit to your consideration certain 
questions they are considering and to request your views on 
the same as an aid to them in the preparation of the report 
which they intend submitting to the Association at its next 
meeting in Boston. 

These inquiries are submitted to the Chief Justices of the 
several State Courts, and to a few distinguished members of 
the Bar. The answers returned will be published in connec- 
tion with the Committee's report, except in those cases in 
which the writer expresses a desire that publication should be 
withheld. 

The questions submitted are as follows: 

First : 

(a) Does the law of your State require students to read for 
any specified time prior to applying for admission to the Bar f 

(b) If yes, for how long a time and under what conditions f 
{c) If no, ought such a period of study to he fixed by lawy 

and what period do you suggest ? 

Second : 

(a) In your State do the inferior Courts have power to 
admit to the Bar ? 

(b) What is your view as to the desirability of taking from 
the inferior Courts the power to admit to the Bar and lodging 
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the same in the Courts of last resort^ to the end that there 
may be a uniform standard governing examination of can- 
didates f 

(c) If you favor the suggestion above made would you 
think advisable the anointment of a commission to hold office 
for a term of three years, one-third of the members to retire 
edch year, the commission to sit at stated times and at con- 
venient places within the State, its expenses to be met in such 
manner as each State may provide ? 

An early reply to the above inquiries will be gratefully 
received, as will any additional suggestions on the general 
subject which you may be willing to make. 

Your reply should be addressed to Henry Wade Rogers, 
President of the Northwestern University, Evanston, Illinois. 

Respectfully submitted, 

By the Committee. 
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APPENDIX C. 



(See page 27 of Beport.) 

Department of the Interior, 
Bureau of Education, 

Washington, D. 01, February £8, 1891. 

In the summer of 1890, the American Bar Association 
directed its Committee on Legal Education and Admissions to 
the Bar to prepare a report on legal education. At the 
request of that Committee, this OflBce submits the subjoined 
inquiries respecting the teaching and study of the law to edu- 
cational officials in various countries and to institutions in 
which legal studies are pursued. Any information furnished 
will be gratefully received, and a printed copy of the Com- 
mittee's report will be sent to each official and institution con- 
tributing to the same. An early reply will be appreciated, as 
the information will be needed in April. 

Respectfully, 

WM. T. HARRIS, 
Z7. 8. Gommimoner of EdiLcation. 
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1 

The Committee would be pleased to have all the information 
conveniently to be procured from the following countries : 

A. The United States; each of the States and Terri- 

tories. 

B. England, Scotland, Ireland, autonomous colonies of 

England, especially Canada; the Australian colo- 
nies and New Zealand ; Hindustan and Burmah. 

C. France, Spain, Italy, Portugal, Holland, Greece, 

Germany, Austria, Hungary, Sweden, Norway, 
Denmark, Russia, Japan and China. 

D. Such other countries as maybe reached. 

2 
In each of the countries named all the information prac- 
ticable regarding the number of institutions teaching juris- 
prudence, with the number of instructors and students in 
jurisprudence. 

A. The number and names of such institutions. 

B. The following information about each : 

1. (a) Number of instructors in jurisprudence. 

(b) Grades of instructors ; the duties of each grade. 

(c) Have such instructors, or any of them, other 

occupations as practicing lawyers, or is their 
entire time devoted to such institutions ? 

(d) Remuneration of such instructors: amount of 

salary or remuneration of each grade. Is it 
paid by fees of students, or is it a fixed 
salary ? 

2. (a) Number of students. 

(b) Average age of students. 

{c) Fees of students ; tuition ; library ; other fees. 

(d) Other expenses of students, giving as far as 
possible the cost of a legal education, includ- 
ing the personal expenses of students for 
board, etc. 
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3. Income of such institution, and whence derived. 

(a) Endowment. 

(b) States grant. 

(c) Fees of students. 
{d) Other revenues. 

4. Expenses of such institution, 
(a) Salaries of instructors. 
(6) Rent of buildings, etc. 

(c) Other expenditures under head of expenses. 

5. Library of such institution. Number of volumes ; 

annual increase, etc. 

3 

Qualifications of persons desiring to enter such institutions 
as students of jurisprudence. 

A. Age and personal requirements. 

B. Previous education. 

(1) Studies required. 

(2) Length of such preliminary study. 

(3) Whether required to be in institutions under 

Government supervision or by other methods. 

C. Other requirements. 

4 
Course of study in such institutions, and degrees conferred, etc. 

A. (1) Number of years in course. 

(2) Length' of scholastic year. 

(3) Number of exercises per week, and length of same. 

(4) Number of hours devoted to each of the principal 

subjects of study. 

(5) Order in which studies are pursued. 

(6) Division of students into classes. 

(7) Method of teaching in such institutions, whether 

by lectures, recitations, practical exercises, etc. 

B. Examinations. 

(1) The frequency and method of examination pend- 
ing the course. 
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(2) Are the examinations at the close of the course 
conducted by the instructors of the students or 
by others ? If the latter, by whom ? 
C. (1) Degrees conferred and requisites for attainment 
of each. 
(2) Privileges attached to each degree. 

5 
Government of students. 

A. Supervision of studies, by whom exercised, and 

extent of. 

B. Supervision over conduct. 

C. By whom are offenses tried ? 

D. Punishments. 

6 

A. For what occupations is the course in jurisprudence 

intended to qualify students ? 

B. The requisites for admission to each occupation ; what 

restrictions as to age, sex, citizenship, etc. 

C. Are there any other methods of entering those occu- 

pations where such institutions exist? If so, in 
what do they differ from those already referred to ? 

D. If no institutions exist, how are persons educated for 

the legal profession ? 

7 
Is any auxiliary study, such as study in an oflBce of a prac- 
ticing lawyer, or other study intended to give students practical 
knowledge, required, or if not required, is it the custom ? If 
so, what is the extent of such study and the regulations or 
customs governing it ? 

8 
The divisions or grades of lawyers (barristers, attorney, etc.) 
with the requisites to enter each grade. 

9 
How far are the institutions referred to under the super- 
vision or control of the State? How far is the conferring 
of degrees controlled or restricted by the State ? 



